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DIGEST: 

GAr) caqnnot q u e s t i o n  Army's d e c i s i o n  t o  
e x c l u d e  p r a t e s t e r ' s  b e s t  and f i n a l  prgposal  
fro,n the compet i t ive  rang-.  of a proriiremen? 
f o r  an e f f e c t i v e  i n s e c t  r e p e l l e n t  EormJlation 
g i v e ?  the  Army's concerns aholit  t h e  
p r o t e s t e r ' s  d e s c r i p t i o n  of tdo c h e a i c a l s  i n  
i t s  proposa l ;  conseqdently, f a c t s  t h a t  pro- 
t e s t e r ' s  i n i t i a l  t e c h n i c a l  p r o p o s a l  W ~ S  i n  
c o m p t i t i v e  rang-?  and t h a t  p r o t e s t e r  proposed 
lower c o s t  (comp?.red w i t h  o t h e r  awardee;) t o  
d o  work w?re n o t  s i g n i f i c a n t .  

CD Syste~, Inc .  ( C D S ) ,  p r o t e s t s  i t s  Eaill-ire t o  r ece ive  
a r e sea rch  c o n t r a c t  award under request  for prqposals ( RFP) 
No. 94x317-84-3 -0056  i s sued  by  t he  Departnent of t h e  Arny 
fo r  a "Coqtrol led-R?lease Personal  Use Arthropod Repel len t  
Formcllat i o n  . "  

We deny the  p r o t e s t .  
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CDS ha:; ra ic ,?d  s e v e r a l  i s s : i e s  .2bqut t he  p r a p r i e t y  of  
the  techniza.1 ev73123ti3n. B..jF,->;-s c o r ~ s i d e r i n g  those  issue;, 
we observe t h a t  i t  i s  na t_  th-3 F ~ n ~ t i o n  of our  O f E i c e  t o  
eval  ; j a t o  t e c h n i c a l  proposal..;; c: ia;equently,  t he  datermina- 
t io r ,  of t he  r e l a t i v e  rn:?rits o f  a p r o p a s a l l  p . + r t i c ~ ~ l a r l y  w i t ?  
r e s p e c t  t o  t e c h n i c 3 1  cons ide r3 t i . 3? ,  i s  prima:. i l y  a m3tter o f  
p r a c ~ i r i n g  agency d i s c r e t i o n ,  an3 t he  e x e r c i s e  oE t h a t  
d i s c r e t i o n  w i l l  not be distiirijecl. un le s s  i t  is  show:? by  t he  
p r o t e s t e r  to  be a r b i t r a r y  o r  i n  v i o l a t i o n  of t h e  procurenent  
laws o r  reg:- i l? t ions.  G e n e r a l  _. . -- - Management Systems, II I n ? .  , 
B - 2 1 4 2 4 6 ,  Sep t .  2 5 ,  1 9 8 4 ,  8 4 - 2  C . P . D .  11 351 .  

Technical  - Evalua t ion  ~ 

C D S  c r i t i c i z e s  the  A r m y ' s  t ezhnic31  e v a l u a t i o n .  
S p e c i f i c a l l y ,  CDS argues t h a t :  ( 1 )  t h e  Arny mis in te rp re t ed  
C O S ' S  p roposa l  c9ncerning "cont i?uous  r e p e l l e n t  r e l e ; t s e , "  
t he  use  of a c e r t a i n  chemical and the  u s e  of "mineral  
s p i r i t s " ;  and ( 2 )  t h e  A m y  iInprc>pperly c r i t i c i z e d  UDS's  p r i o r  
r e s e a r c h  e f f o r t s  f o r  the  A r r n ; ~  and CDS's "n ic roencaps i i l .~ t ion  
technology.  I' 

As t o  t h e  p a r t s  of C D S ' ;  pr3po33l .  i n u o l v i n g  dispiite.1 
i n t e r p r e t a t i o n s ,  CDS's proposal p r a % T i d d :  

Repe l l en t  r e l e a s e :  _____- 

"to r e l e a s e  t h e  aqueocls solilti:~.; Erorn the  ' d r y  
p a r t i c l e '  i t  i s  only nece3sary t o  a p p i y  sheer  sti:t.:Ys, 'I 
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The A r m y  i n t e r p r e t e d  these  p r o v i s i o n s  of CDS's proposal- 
a s  ft3llow3: 

- Rep?l len t  __ - r e l ease :  - _- 

order  to  provide  cont inuous r e p e l l e n t  
release, would  r e q u i r e  rubbing the  t r e a t e d  
s k i n  a r e a s  throughout- t he  12-hour peciod -- 
t h i s  w 3 s  judged t o  be imprac t i ca l  f o r  use by  
m i l i t a r y  pe r sonne l . "  

" T h e  propQ,sed r e p e l l e n t  formula t ion ,  i n  

C h en i 7 a 1 f 0 r it1 u 1 a t i on : 
... __  

" T h e  Sourc? Evaluat ioq Board  requested 
t h a t  t h s  p roposed  f , . jc ,niJ l3t  iion n l l k  inc lude  
[ t h e  proposed chemical]  y e t  t he  c o n t r a c t o r  
responded t h a t  they w 3 u l d  in tend  t o  use 
[ t h a t  chemical]  i n  Phase I b u t  n o t  i n  t h e  
f i n a l  fo rmula t ions . "  

Mineral s p i r i t s :  
I__ - - -. - - 

"The proposed use o€ mineral  s p i r i t s  i n  
t h e  f o r n u l a t i o n  was ques t ioned  because O E  i t s  
p o t e n t i a l  toxicity t o  humans and i t s  inc rease  
to  t h e  flamm2bility of t he  p roduc t . "  

?US argues  thdt- the 4 , ~ n y  er roneous ly  i n t e r s r e t e d  C D S '  s 
r e p e l l e n t  release d e s c r i p t i a r i  and t h a t  a n  i nd iv idua l  would 
not have t o  rub the  tt-eatrcl skir7 a r e a s  tbroughaclt the  
12-hour per iod  t o  o b t a i ' l  p ro t eL7 t ion .  Neve r the l e s s ,  we 
cannot concliide t h a t  t h e  Ar171, u~i reasonably  i n t e r p r e t e d  t h i s  
p rov i s ion  s i n c e  CDS speciFi-al?y s t a t e d  t h a t  rubbing (she2.r 
s t r e s s )  was necessary  t o  r e l33se  the  formula t ion  a n d  n o  time 
limit was p l a c e d  on t h e  rt>:<> 2-2 t i n e .  
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A s  t o  t he  .?iriny's a1lege:l improper c r i t i c i s n  of C F ) S ' s  
I' ' micru2ncapsul3kion technology, 'I w e  curis ;der C D S ' s  con- 
rner1t-s a s  evide:i;: i.qT a difference of te:?hii i(xil  op in  i.nn 
beL-~,~~.L'-7e~r-! C D S  and t hc  Arxy  o v 2 r  t h e  acces>ff iS i l i ty  of t h a t  
tec'hno'i:3,]y. This  Fi i s p u t e  does not rne?i.i., howe*Jer, t h a t  t:?e 
Arny's p o s i t i o n  h-ls  been shown t o  be uncedsonab le  by t he  
pra)te.c;ter under ocir r e v i e w  starldarrl. A ? t h o c i i r j h  ZDS a s s z r t a  
t h a t  other- offerors' propose3 use of t h i s  technology w3s 
found accep tab le ,  t h i s  a s s e r t i o n  does not  mean t h a t  ens's 
o w n  ver s ion  of t h i s  technology shoul,d be co:!qidered 
accep tab le .  A s  t o  C D S ' s  p r i o r  r e sea rch  e f f o r t s ,  t h e  A r m y  
appa ren t ly  intende,3 i t s  con-menks t o  be a s ta tement  of 
f a c t - - t 3 a t  ZDS ha3 n o t  deveiopecl an accep tab le  product-- 
r a t h e r  than a c r i t i c i s m  of C D S ' s  r e sea rch  e f f o r t s  f s r ,  a s  
CDS recognizes ,  n o  o t h e r  f i r m  hds dev9loped an accepta'nle 
product .  

Non-Technical Isscles 

cris has r d i s e ?  oths;  issu2s r e l a t i n g  t o  the Army's 
e v a l i i 3 t i o n  of CDS I s proposdis i n  t h e  a r e a s  of subcon- 
t r a c t i n g ,  f a c i l i t i e s ,  and c o s t .  A l s o ,  CDS a l l e g e s  t h a t  t h e  
Firiny f a i l e d  t o  m e d n i n g f u l l y  d i s z u s s  some of the  c r i t i c i q c b  
of C D S ' s  propos31. 
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r a t i n g s  i n  t hese  a reas  c o n s t i t u t e  finclings involving 
r e s p o n s i b i l i t y  which, i n  t he  C ~ S O  of sr;lall business ,  may be 
for r e f e r r a l  t o  t he  S B A  i n  appropr ia te  circumstances. ___-. N u m a x  
- ELectronics .. . Inc., B - 2 1 0 2 6 6 ,  May 3 ,  1993, 83-1 C.P.D.  B 470.  

Nevertheless,  t o  the  ex ten t  t'n3t the A r m y  lessened 
C D S ' s  r a t i n g  merely beca32se of C D S ' s  proposal t o  u s e  a s u b -  
con t r ac t a r  and d i d  not consider  t he  subcon t rac to r ' s  propose3 
f a c i L i t i e s ,  we th ink  t h i s  w a s  improper s ince  it  i s  well-  
e s t ab l i shed  t h a t  neede:l resources may be obtained through 
subcontract ing.  -I See, for exanpl.e, Federal Acquisit ion 
R e p I a t i o n ,  48 C . F . R .  0 9.104-1 ( f )  ( 1 9 8 4 ) .  

B u t ,  given the  A r m y ' s  above c r i t i c i s m s  of C D S ' s  
tec%nical  approach , which involve? " m e t h o [ ~ . o l o ~ ~ " - - t ~ ~ e  m o s t  
i n p o r t a n t  t echn ica l  factGr--we cannot conclude that C D S  has 
s h q w r i  t h a t  i t s  praposal should have been considered e l i g i b l e  
f o r  award even i E  i t  shQu1-3  have received. a higher  r a t i n g  
u n ; t e r  t he  " F a c i l i t i e s "  eva lua t ion  f a c t o r  of the  R F P .  
Although CDS notes  t h a t  i t s  i n i t i a l  t echn ica l  proposal w a s  
consiqered t o  be "acceptah1e"--that i s ,  i n  t he  competit ive 
range for t he  procurenent--the Army i n s i s t s  t h a t  i t  subse- 
quent ly  determined C D S ' s  proposal t o  be technic3l ly  
uaacceptdble because of the aSove t echn ica l  c r i t i c i s m s .  CDS 
argues t ' r i d t  t h e  A r m y ' s  position i s  incons i s t en t  with i t s  
i n i t i a l  f i n d i n g  concerning C D S ' s  proposal. W e  disagree. 

A prc,:~cing agjency nay r e v i s e  i t s  competit ive ran-;;. 
decision, e l  i n i n a t i n g  from the  range a proposal formerly 
consi,?-:rC:.I t o  be wi th in ,  i f  d i scuss ions  revea l  t h a t  the  pro- 
p s ; ~ ?  n:) loager has a reasonable chance of accepkancs; i n  
t h i s  e V c ! : i L ,  t he  offeror subrriitting the  proposal need not be 
p r r J r i d s 2  w i t h  an opportuni ty  t o  submit a revised proposal.. 
-_ Pett-iboriie - -. .-. - - T e x a s  - - _- Corp., B-209910, June 13, 1983, 83-1 C.P.0. 
(i 6 4.'). 
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We haq.le a1rea:d;l concl1-i3t?:I t h a t  the FA~,-nyl s c o n c h s  io23 
aboiit,  o r  i q t e r p r e t a t i o n  ~ f ,  C D S ; ' s  propo:-al  regzirdLrlg t he  
use oE t he  proposed c h s m i z a i  and t h e  u s e  of m i n e r a l  s p i r i t s  
a r e  n9,t l e g a l l y  objeztionahle. More3ver,  both these  
con.cerns were s p e c i f i c a l l y  d iscussed  w i t h  29s. Although i t  
appe2rs t h a t  the  " r e p e l l e n t  r e l e a s e "  concern (and p o s s i b i y  
o t h e r  proposal concerns)  were no t  discuc,-;ed w i t h  C U S ,  we 
can? . i t  ques t ion  the  A r m y ' s  u l t i m a t e  dec i s i : . > n  t!J ex,:iude 
C i I < ' 3  proposal-  from the compet i t ive  rang? g i v e n  i t s  reasan-  
a b l e  concerns about CDS's d i s c u s s i o n  oE the  p r o p o s ~ d  
chemical and mineral  s p i r i t s  s i n c e  these  weri3 s u b s t a n t i v e  
c o r i Z - 3 r : i i s  obviously aEfeTting the  a c c e 2 t 3 b i l i t y  of C D S ' s  
pco,ool;ed f o r n u l a t i o n .  Consequently, t h e  A r m y ' s  apparent 
fail i ir .3 t o  h a v e  m e a n i n g f u l  d i s c u s s i o n s  concerning o t h e r  
perceived d e f i c i e n c i e s  i n  C~s's prQposa l  was n o t  
s i g n i f i c a n t  . 

Give? the  proper  exclgsior :  of C D S ' s  proposal based on 
t e c h n i c a l  reasans ,  C D S ' s  lower proposed c o s t  sim2ly is not 
r e i e v a r i t .  4s w e  s a i d  in 52 Conp. G e n .  382  ( 1 9 7 3 )  a t  pags 
388 :  
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T h e  pr;:,test_ is d e n i e d .  

u Genera l  C o u n s e l  




